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Before: Board En Banc: SCHM DT, Chairnman; DUNNE, Vice Chairnan;
SCI ALABBA, Vi ce Chairnman; VACCA, HEI LMAN, HOLMES, HURW TZ,
VI LLAGELI U, COLE, MATHON, GUENDELSBERGER, JONES, and
MOSCATO, Board Members. Concurring Opinion: GRANT, Board
Menber, joined by FILPPU, Board Menber. Di ssenti ng
Opi nion: ROSENBERG, Board Menber

JONES, Board Menber:

The respondent tinely appeals the Immigration Judge's decision
finding him removable under section 237(a)(2)(A)(iii) of the
Immigration and Nationality Act, 8 US.C. § 1227(a)(2)(A) (iii)
(Supp. Il 1996), as a result of his conviction for an aggravated
felony. The respondent’s request for oral argument was granted and
oral argument was held on Novenber 3, 1998. Several briefs were
filed on behalf of the respondent. An amicus brief also was filed
in support of the respondent’s position by counsel for the Lawers’
Committee for Civil Rights Under Law of Texas, American |Inmmigration
Lawers Association, Refugio Del R o Gande, and the National
I mmigration Project of the National Lawers Guild. The Inmgration
and Naturalization Service pronptly responded to all of the briefs
submitted. W have considered all of the briefs submitted.? The
appeal will be dism ssed.

. BACKGROUND

The respondent, a native and citizen of Mexico, entered the United
States as a |awful permanent resident on February 25, 1979. On
October 31, 1997, the respondent was convicted in the 64th District
Court of Hale County, Texas, of the offense of driving while

1 After considering the timeliness of each brief and the Service's
objection to the post-hearing brief submtted on behalf of the
respondent, we find that all parties have had anple opportunity to
respond to the arguments presented. We will consider all of the
briefs submtted.
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i ntoxicated (“DW"”) and was sentenced to confinenment for a period of
5 years. The respondent was placed in renoval proceedi ngs by the
Service on March 11, 1998. At the nerits hearing before the
I mmi gration Judge, the respondent denied all of the allegations on
the Notice to Appear (Form 1-862) and denied the charge of
removability. The Imrigration Judge determined that the record of
conviction presented by the Service supported the allegation
regarding the respondent’s DW conviction and sentence to
confinenent of 5 years. Further, the Immgration Judge found that,
based on this evidence, the respondent had been convicted of an
aggravated felony as charged by the Service. Finally, the
I mmi gration Judge concluded that even though the respondent was a
| awf ul permanent resident, he was statutorily ineligible for any
formof relief as a result of his aggravated fel ony conviction. The
respondent was ordered renoved fromthe United States to Mexico.

I'l. | SSUES PRESENTED

Two issues are presented on appeal. The first is whether the
respondent’s conviction under the Texas DW statute is a conviction
for a crime of violence, and thus an aggravated felony. The second
is whether the Board s precedent decision, Mtter of Mgall anes,
InterimDecision 3341 (BI A 1998), controls with respect to a Texas
DW conviction

I'11. RESPONDENT' S PCSI TI ON ON APPEAL

The respondent argues that the Texas DW statute enconpasses
conduct that is less than that required for an “aggravated fel ony”
under the Arizona law reviewed in Matter of Magall anes, supra. He
points out that the Texas DW statute requires only the operation
but not necessarily the driving, of a notor vehicle. The respondent
clainms that the Texas | aw should be treated as a divisible statute,
as it is too broad to support a crinme of violence in all instances.

The respondent contends that because we di d not address t he phrase,
“or be in actual physical control of any vehicle,” that is part of
the Arizona statute considered in Mutter of Magallanes, that
deci si on should not apply to Texas DW convictions. He alleges
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further that, in Magallanes, we msread the |anguage in Mtter of
Alcantar, 20 |&N Dec. 801 (BIA 1994), and other case law, in

defini ng what we believe to be “substantial risk.” According to the
respondent, we have equated “potential of resulting in harnf and
“serious risk of physical injury” with “substantial risk.” He also

asserts that the DW of fense under Texas | aw does not al ways sati sfy
the test for a crime of violence set forth in 18 U. S.C. § 16(b)
(1994).

The respondent argues further that, for purposes of 18 U S. C
8§ 16(b), it nust be established that the force that “may be used in
the course of conmitting the offense” is acconpanied by a specific
intent to use such force. He maintains that a DW conviction under
Texas |aw does not require specific intent and therefore does not
satisfy the test set forth in 8§ 16(h).

Finally, the respondent argues that, under Texas law, there is a
different, additional provision that renders DW an aggravated
of fense, nanely, a deadly weapon finding on a DW conviction, where
the potential for violence nmust be proved. See Tex. Penal Code Ann.
8§ 1.07(17) (West 1997). He argues that a vehicle is not per se a
deadly weapon, as it was not designed to cause death or serious
bodily injury.

I'V. SERVICE S POSI TI ON ON APPEAL

The Service argues that the analysis set forth in our precedent
decision Matter of Magallanes, supra, applies to the Texas DW
statute at issue here, which covers acts that anount to |ess than
actual driving. According to the Service, even though the Board did
not address the fact that the respondent in Magal |l anes nmay have been
doi ng something less than actually driving, the decision clearly
stated that all the conduct described under the Arizona statute
constitutes a crinme of violence within the neaning of the Act. The
Service al so contends that, under Texas | aw, the puni shabl e conduct
of “operating” a vehicle under the influence requires, at a m ni mum
that a person take action that would affect the functioning of the
vehicle in a manner that woul d enabl e the vehicle' s use. See Denton
v. State, 911 S.W2d 388 (Tex. Crim App. 1995).
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Furthernmore, the Service di sagrees with the respondent’s concl usi on
t hat because his conviction does not include an affirmative deadly
weapon finding it is not a crime of violence. Finally, the Service
supports the Board s conclusion in Magallanes that a DW offense
falls within the definition of a “crine of violence” found in
18 U.S.C. 8§ 16(b), and that the nature of the crine involves a
substantial risk that physical force may be used agai nst the person
or property of another during the conm ssion of the offense.

V. RESPONDENT’' S CONVI CTI ON

On Cctober 31, 1997, the respondent was convicted in the 64th
District Court of Hale County, Texas, of the offense of driving
while intoxicated (“DW”) under section 49.04 of the Texas Penal
Code Annotated and was sentenced to confinement for a period of
5 years. The respondent was sentenced under the enhanced offenses
and penal ties provision of section 49.09(b) of the Texas Penal Code
Annot at ed, which renders a m sdeneanor DW offense a felony in the
third degree. A DW offense under section 49.04 is enhanced to a
third degree felony conviction only if the evidence denpnstrates the
el enments necessary under section 49.09(b), which requires two prior
convictions for operating a notor vehicle, aircraft, or watercraft
whi l e intoxicated. These two statutory sections provide, in
pertinent part, as follows:

Driving Wil e |ntoxicated

(a) A person commits an offense if the person is
i ntoxi cated while operating a notor vehicle in a public
pl ace.

(b) Except as provided by Subsection (c) and Section
49.09, an offense under this section is a Class B
m sdemeanor, with a mninmum term of confinenent of 72
hours.

(c) If it is shown on the trial of an offense under this
section that at the tinme of the offense the person
operating the notor vehicle had an open container of
al cohol in the person’s i medi ate possession, the offense
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is a Class B misdenmeanor, with a mnimumterm of confinenent of six
days.

Tex. Penal Code Ann. § 49.04 (West 1997).
Enhanced Of f enses and Penalties

If it is shown on the trial of an offense under Section
49.04, 49.05, or 49.06 that the person has previously been
convicted two times of an offense relating to the operating
of a notor vehicle while intoxicated, an offense of
operating an aircraft while intoxicated, or an offense of
operating a watercraft while intoxicated, the offense is a
felony of the third degree.

Tex. Penal Code Ann. 8§ 49.09(b) (West 1997).

Section 12. 34 of the Texas Penal Code Annotated defines the term
of inprisonnment for an individual adjudged guilty of a third degree
felony. The provision states as foll ows:

Third Degree Fel ony Puni shnent

(a) An individual adjudged guilty of a felony of the
third degree shall be punished by inprisonment in the
institutional division for any term of not nmore than 10
years or |ess than 2 years.

b) In addition to inprisonnent, an individual adjudged
guilty of a felony of the third degree may be puni shed by
a fine not to exceed $10, 000.

Tex. Penal Code Ann. § 12.34 (West 1997).

VI. ANALYSI S

We note at the outset that the definition of an aggravated fel ony,
as set forth at section 101(a)(43) of the Act, 8 US.C
§ 1101(a)(43) (1994 & Supp. Il 1996), has been the subject of
numer ous amendments since its introduction in 1988. The definition
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was nost recently anended by section 321 of the Illegal Inmmgration
Ref orm and | nm grant Responsibility Act of 1996, Division C of Pub

L. No. 104-208, 110 Stat. 3009-546, 3009-628 (“IIRIRA"), which
provi des that the “anmendments nmade by this section shall apply to
actions taken on or after the date of the enactnent of this Act,
regardl ess of when the conviction occurred.” I nasmuch as our
consideration of this appeal constitutes an “action,” the current
definition applies. See Matter of Batista-Hernandez, Interim
Deci si on 3321 (BI A 1997).

A. Crinmes of Violence As Defined in 18 U.S.C. § 16

Section 101(a)(43)(F) of the Act includes in the definition of an
aggravated felony “a crinme of violence (as defined in section 16 of
title 18, United States Code, but not including a purely politica
of fense) for which the termof inprisonnent [is] at |least 1 year.”
See Matter of S-S-, InterimDecision 3317 (BIA 1997).

The term“crime of violence” is defined at 18 U S.C. §8 16 as

(a) an offense that has as an elenent the use,
attenpted use, or threatened use of physical force
agai nst the person or property of another, or

(b) any other offense that is a felony and that, by
its nature, involves a substantial risk that physica
force agai nst the person or property of another may be
used in the course of comrtting the offense.

The respondent and the Service agree that the Texas DW statute,
section 49. 04 of the Texas Penal Code Annotated, does not include as
an element the use, attenpted use, or threatened use of physical
force against the person or property of another. Therefore,
18 U.S.C. § 16(a) is inapplicable to this case. The renaining issue
is whether the conviction satisfies the test articulated at
18 U.S.C. § 16(b).
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B. Application of 18 U . S.C. § 16(h)

In determ ning whether an offense is a crime of violence under
18 U.S.C. § 16(b), we apply the “generic” or “categorical” approach
In other words, analysis under this section requires, first, that
the offense be a felony, and if it is, that the nature of the crinme
as elucidated by the generic elenents of the offense be such that
its comm ssion would ordinarily present a risk that physical force
woul d be used against the person or property of another,
irrespective of whether the risk develops or the harm actually
occurs. See Matter of Palacios, Interim Decision 3373 (Bl A 1998);
Matter of Alcantar, supra, at 812 (citing United States v. Marzullo,
780 F. Supp. 658, 662-63 n.8 (WD. M. 1991)); see also United
States v. Jackson, 986 F.2d 312 (9th Cir. 1993); United States v.
Sherman, 928 F.2d 324 (9th Cir.), cert. denied, 502 U. S. 842 (1991).
We need only consider the fact that the respondent was convicted and
the inherent nature of his offense in deternm ning whether a crine
satisfies the test articulated at 18 U.S.C. § 16(b). See United
States v. Velazquez-Overa, 100 F.3d 418, 420-21 (5th Cir. 1996),
cert. denied, 529 U S 1133 (1997). Applying the categorical
approach in the instant case, we find that a fel ony conviction under
section 49.04 of the Texas Penal Code Annotated is a conviction for
a crinme of violence as defined under 18 U.S.C. 8§ 16(h).?

2 W note that the term“crime of violence” has al so been defined
by the United States Sentencing Guidelines at U S.S.G § 4B1.2(1)(i)
and (ii). See 18 U.S.C. A ch. 4, 8§ 4B1.2(1)(i), (ii) (West 1996).
In United States v. Rutherford, 54 F.3d 370, 373 (7th Cir.), cert.
deni ed, 516 U. S. 924 (1995), the court concl uded that the offense of
causing serious bodily injury when driving while intoxicated does
not have as an el enent the “use, attenpted use, or threatened use of
physical force.” VWhen nmaking this statement, the court in
Rut herford was interpreting U.S.S.G § 4B1.2(1)(i). The sentencing
guidelines at § 4B1.2(1)(i) are very sinmilar to the definition of a
crinme of violence under 18 U.S.C. § 16(a). The parties have agreed
that the Texas DW statute does not fit the definition of a crine of
vi ol ence under 18 U.S.C. 8 16(a). |In Rutherford, the court further
anal yzed the case under U S.S. G § 4B1.2(1)(ii), which requires
(continued...)
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W must deternmine whether “operating a motor vehicle while
i ntoxi cated” as defined by Texas case law is a crinme of violence
under 18 U.S.C. § 16(b) when the respondent has been convicted of a
felony. The test is whether the offense, by its nature, involves a
substantial risk that physical force nay be used.

The respondent does not contest that he was convicted under Texas
| aw of being i ntoxicated while operating a notor vehicle in a public
pl ace. He al so does not contest that he was sentenced under the
enhancenent paragraph of section 49.09(b) of the Texas Penal Code
Annot at ed and therefore was convicted of a felony. The question
presented by the respondent is whether nerely operating a vehicle
while intoxicated (which need not entail driving it) creates a
substantial risk of physical force under Texas |aw. The
respondent’s focus i s on the words “substantial risk” rather than on
readi ng those words in conjunction with the nature of the action and
whether it may result in the use of physical force.

We conclude that, under Texas law, the nature of the crime of
operating a notor vehicle while intoxicated may create a substanti a
ri sk that physical force will be applied. The plain nmeaning of the
word “operate” connotes an effort, or the doing of sonething by the
operator. Texas case |aw defines the action of operating a notor
vehicle while intoxicated as the exertion of personal effort to

cause the vehicle to function, i.e., the defendant nust take action
to affect functioning of a vehicle in a manner that enables the
vehicle's use. See Denton v. State, supra; Barton v. State,

882 S.W2d 456 (Tex. App. 1994). This general definition under
Texas | aw regarding driving while intoxicated appears to conformto
the analysis set forth in Matter of Alcantar, supra, wherein we
cited case law that interprets the term“substantial risk.”

2(...continued)

“conduct that presents a serious potential risk of physical injury,”
and consequently differs from18 U.S.C. § 16(b), which requires that
a “substantial risk that physical force . . . be used in the course
of comritting the offense.” The court did not analyze the case
under the standard defined in 18 U . S.C. § 16(b).

10
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We do not agree with the respondent’s argunent that, for purposes
of 18 U.S.C. § 16(b), it nmust be established that the force that

11
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“may be used in the course of committing the offense” must be
acconpanied by a specific intent to use such force.® W have

previously held that 8 16(b) is not linmted to crinmes of specific
intent, but includes at a mni numreckl ess behavior. See Mitter of
Al cantar, supra, at 813. Furthernore, we held in Mtter of

Magal | anes, supra, that drunk driving is an inherently reckl ess act.

The respondent’s argunent fails to acknow edge the significant
contextual distinction between the term “use” in § 16(a) and the
phrase “may be used” in § 16(b). The focus in 8 16(a) is on the
statutory elenents of the offense, whereas the focus in 8§ 16(b) is
on the nature of the crime. The inposition of a specific intent
requi renent i s not a reasonable inference in the context of § 16(b).
We conclude that 18 U. S.C. § 16(b) does not require intentional
conduct, i.e., the specific intent to use force.

We find that, by its nature, operating a motor vehicle in a public
pl ace while under the influence involves a substantial risk that
physi cal force agai nst the person or property of another nay be used
in the commission of the offense and that such a crinme, when a
fel ony under Texas |law, constitutes an aggravated fel ony.

C. Application of Prior Precedent

The respondent argues that in Matter of Magall anes, supra, we used
the wong definition of a “crine of violence.” He argues that in
Magal | anes the Board analyzed the offense in terns of risk of
physical injury to another, rather than risk of use of force.

The respondent contends that although driving while intoxicated
presents a “serious potential risk of physical injury to another,”
this is not the appropriate standard under the Act. Rather, the

3 We note that the United States Court of Appeals for the Third
Circuit, in United States v. Parson, 955 F.2d 858, 866 (3d Cir.
1992), suggested in dicta that drunk driving may not be a crine of
vi ol ence because any “use of force” resulting therefromwoul d not be
i ntentional. W are not persuaded by the court’s analysis in
Par son.

12
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question is whether DW involves a substantial risk that physical
force may be used, as stated in 18 U.S.C. § 16(b).

In Matter of Magall anes, we held that the potential for harmis
determ native in finding a crimnal offense a crime of violence
under 18 U.S.C. § 16(b). At first blush, the difference in phrasing
appears trivial because nost physical injury or harmresults from
the use of physical force. However, “the use of physical force” is
an act committed by a crinmnal defendant, whereas the “risk of
physical injury” is a conseqguence of a crim nal defendant’s acti ons.

I mportantly, neither the reasoning nor the conclusion of Matter of
Magal | anes has been altered by our holding in this case. We do,
however, clarify our previous decision. See Matter of Sweetser,
Interim Decision 3390 (BIA 1999). Crimnal offenses that carry a
substantial risk that force will be used al so share the potential to
result in harm See United States v. Gonzal ez-Lopez, 911 F.2d 542,
547 (11th Cir. 1990), cert. denied, 500 U. S. 933 (1991); Matter of
Magal | anes, supra. Neverthel ess, we recognize that crim nal
of fenses that have the potential for harm do not always carry a
substantial risk that force will be used in their conm ssion.
Absent a causal link between the harm and the force, a crimnal
of fense cannot be identified as a crinme of violence under 18 U. S. C
8§ 16(b).

Cur decisioninMatter of Magal |l anes established that driving under
the influence involves a substantial risk that a driver will injure
soneone in an accident. The risk of injury is directly related to
a substantial risk that the driver, while operating his notor
vehicle, will use physical force to cause the injury. As in the
present case, the focus in Mgallanes was on the conduct required
for a conviction rather than on the consequences of the respondent’s
crime. See Matter of Magall anes, supra (applying the 18 U.S.C.
8§ 16(b) test to the conduct required for a conviction under sections
28-692(a) (1) or 28-697(a)(l) of the Arizona Revised Statutes
Annotated). Therefore, despite the “risk of harni | anguage, Matter
of Magal | anes turned upon the substantial risk of “physical force”
bei ng used agai nst people or property. See Matter of Sweetser,

supra.

13
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We find that the reasoning in Matter of Magall anes applies also to
a Texas DW felony conviction. The conduct required for a felony
convi ction under the Texas statute neets the definition of a crinme

of vi ol ence. We find further that the generic elements of the
of fense are such that its comi ssion would ordinarily present a risk
that physical force will be used against the person or property of
anot her .

D. Deadly Wapon Finding Under Texas Law

The respondent argues that without the additional factor of a

deadly weapon finding, or some other facial indication that a
violent crime was commtted, a court cannot conclude that a sinple
DW conviction is a crinme of violence. The respondent further

argues that, under Texas law, there is a different, additional
provision required to nmake DW an aggravated offense—-nanely, a
deadly weapon finding on a DW conviction, where the potential for
vi ol ence nust be proved. See Tex. Penal Code Ann. § 1.07(17). The
respondent asserts that a vehicle is not per se a deadly weapon
under Texas lawunless it is intentionally used as a deadly weapon

W agree with the Service's position that neither section
101(a) (43)(F) of the Act nor 18 U S.C. 8 16(b) requires a deadly
weapon fi nding. The term “aggravated” in relation to crinmes in
Texas covers offenses in which parole eligibility is affected. Wen
operating a vehicle is an el enent of the offense, the act of sinply
operating the vehicle cannot al so be used to support an affirmative
deadly weapon finding. To “use” an “instrunentality”—be it a gun,
a board, or an autonobile—+to support an affirmative deadly weapon
finding, there nust be sone collateral use of the “instrunentality”
that facilitates an associated crinme. A DW offense under section
49. 04 of the Texas Penal Code Annotated is enhanced to a third
degree felony conviction only if the evidence establishes the
el enments necessary under section 49.09(b) of the Texas Penal Code
Annot ated. A deadly weapon finding is not required.

VI1. CONCLUSI ON

Upon consideration, we find no error in the Inmgration Judge's
determination that a crine of DW under section 49.04 of the Texas

14
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Penal Code Annotated, which is a felony because the puni shnment has
been enhanced under section 49.09(b), is an aggravated fel ony, i.e.,
a crime of violence within the nmeani ng of section 101(a)(43)(F) of
the Act. W find that the respondent was properly ordered renoved
fromthe United States as charged. Furthernore, the record contains
no evi dence that the respondent has asserted eligibility for relief
from renmovability, and no application for relief has been nade.
Accordi ngly, the appeal will be dism ssed.

ORDER: The appeal is disn ssed.

CONCURRI NG OPI NI ON: Edward R. Grant, Board Menber, in which Lauri S.
Fi | ppu, Board Menber, j oined

I respectfully concur.

The Board has been asked in this matter to reconsider and overrule
our precedent decision in Matter of Muqgallanes, Interim Decision
3341 (BIA 1998). The decision of the mmjority ably clarifies
Magal lanes in light of our intervening decision in Mutter of
Sweet ser, Interim Decision 3390 (BIA 1999), which held that for
purposes of determining that an offense is a “crime of violence”
under 18 U.S.C. § 16(b) (1994), it is insufficient to denonstrate
that the offense poses a substantial risk of physical injury (in
t hat case, the drowning death of a child). Rather, the “substanti al
risk” must be that force will be enployed in causing any such
injury. Matter of Sweetser, supra. The majority concludes,
affirmng but clarifying Mgallanes, that the “substantial risk”
present in the case of a felony driving while intoxicated (“DW?”")
offense in Texas is not nerely the consequence that physical injury
may result, but the risk that a specific act, i.e., the use of
force, will occur.

15
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Wiile | agree with this conclusion and join the nmgjority’s
decision, | wite separately to address at greater length an issue
addressed in brief by the mpjority: whether, for purposes of 18
U S.C. 8§ 16(b), the “use of force” that may result in the course of
committing the underlying® offense nust itself be the result of a
specific intent to use such force.

It is inmportant to address this issue for three reasons. First,
the parties and am ci have addressed it at length, and it is the
cornerstone of argunments in this and nunerous ot her cases before the
Board urging us to reconsi der Magall anes. Second, the argunents on
behal f of the respondent urge the Board to reconsider not only
Magal | anes but also Matter of Alcantar, 20 | &N Dec. 801 (BI A 1994),
in which we held that 18 U.S.C. 8 16(b) is not linmted to crines of

specific intent. |d. at 809. The sem nal nature of our decisionin
Al cantar suggests that we should state why we do not find
alternative readings of 8§ 16(b) to be persuasive. Finally, two

federal circuit courts of appeal s have suggested that drunk driving
may not be a crinme of violence because any “use of force” resulting
t herefrom woul d not be acconpani ed by specific intent. See United
States v. Rutherford, 54 F.3d 370, 377 (7th Cir.), cert. denied, 516
U.S. 924 (1995); United States v. Parson, 955 F. 2d 858, 866 (3d Cir
1992). Although this case addresses only the Texas DW statute, our
analysis of 8 16(b) wll have precedential effect nationw de,
including within the jurisdictions of the United States Courts of
Appeals for the Third and Seventh Circuits. Under these
ci rcunst ances, we should clearly state why 8§ 16(b) does not require
the Government to establish that the “physical force . . . [that]
may be used in the course of conmitting the offense” is acconpanied
by a specific intent to use such force. 18 U. S.C. § 16(h).

The respondent’s argument hinges on the word “used” in § 16(b),
stating that it nust be construed to require a specific intent to
use force. According to the respondent, in holding that a crinme of
reckl essness could be a crinme of violence, Magallanes inplicitly

1 | also note that under the Texas statutes at issue a DW offense
is afelony (and thus classifiable under 18 U . S.C. § 16(b)) only if
the defendant has twice previously been convicted of a sinmlar
of f ense.

16
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determ ned that the term“used” did not require intentional conduct,
that is, the specific intent to use force. The respondent argues
that in so finding, the Board failed to apply the plain neaning to
this term Thi s argunment, however, takes the word “used” out of
context, fails to give full nmeaning to the entirety of 8§ 16(b), and
ignores the contrast between this provision and the alternative
definition of “crime of violence” in 18 U.S.C. § 16(a).

The core concept of § 16(b) is of an offense that, “by its very
nature,” poses a substantial risk that physical force will be used.
Thus, it is the “nature” or “character” of the offense that
determ nes whether it is a crine of violence, and not the nens rea
of the offender. Both this Board and the courts have enpl oyed a
generic or “categorical” approach in determ ni ng whet her an of fense
is a crime of violence under § 16(b). See United States v.
Vel azquez- Overa, 100 F.3d 418 (5th Cir. 1996), cert. denied, 529
U S. 1133 (1997); United States v. Springfield, 829 F.2d 860 (9th
Cir. 1987); Matter of Magall anes, supra; Matter of Al cantar, supra.
| nposing a requirenent that the risk of use of force nust be a risk
that is acconpani ed by “specific intent” shifts the focus away from
the generic nature or character of the offense, and would require
specul ation into whether any particular use of force that is
“risked” in conmmtting the offense is the type of force that would
require specific intent.

The respondent’s reliance on United States v. Rutherford, supra,
is msplaced. Although it is true that the Seventh Circuit found
that the phrase “use of force” inplied specific intent, the court
was construing this phrase in the context of a provision virtually
identical to 18 U S.C. § 16(a), not § 16(b). United States v.
Rut herford, supra, at 373 (interpreting US. S.G 8§ 4B1.2(1)(i))
The respondent’s argument fails to acknow edge the significant
contextual distinction between the phrase “use of force” in 8§ 16(a),
and the phrase “force . . . may be used” in 8§ 16(b). Under 8§ 16(a),
as under clause (i) of U S. S.G 8§ 4Bl.2(1), the offense nust have,
as an elenent, the use, attenpted use, or threatened use of physica
force. Thus, the focus in 8§ 16(a) is on the statutory el enents of
t he of fense and whet her those el enents specifically include the use
(or attenpt or threat) of force. In the context of 8§ 16(a), a
requi rement of specific intent to use force is a reasonable
i nplication because force nust be an elenent of the crine, not
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nerely sonething that is a possible consequence or risk. The
context of § 16(b), which focuses on the nature of the crinme, not
its elements, is quite different. The inposition of a specific

intent requirenent is not a reasonable inference from this
provi sion, but rather, a redrafting of it.

The Third Circuit’s dicta in United States v. Parson, supra,? goes
further than any other authority in finding a “specific intent”

requi rement in the | anguage of § 16(b). “[A] defendant’s comm ssion
of acrime that, by its nature, is likely torequire force sinmlarly
suggests a willingness to risk having to conmit a crime of specific

intent. United States v. Parson, supra, at 866 (enphasis added).
The problem with this analysis is that the “risk” described in
8§ 16(b) is not that a separate, specific intent crinme wll be
committed, but nerely that force “will be used.” | ndeed, the
concept of “risk” seens quite divorced from that of “specific
intent.” Inquiry into whether one’'s actions create a risk that one
will use force is concrete and specific; assessing whether one’'s
actions may create a risk that one will forma specific intent to
use force is vague and specul ative. There should be no requirenent
of such an assessment in the absence of statutory |anguage
i ncorporating specific intent as an el enment of culpability.

It is clear fromthe jurisprudence that interprets § 16(b) that the
risk of the use of force is deternined, not fromthe potential mens
rea of the offender, but fromthe nature of the conduct he has set
in mtion. United States v. Vel azquez-Overa, supra, at 420-21

2 The Third Circuit’s discussion of 8 16(b) is dicta because the
issue in Parson, as it was in Rutherford, was howto interpret the
second prong (clause (ii)) of the definition of a “crine of
violence” in the sentencing guidelines in US.S.G 8§ 4B1.2(1)(ii).
See 18 U.S.C. A ch. 4, §8 4B1.2(1)(ii) (West 1996). In contrast to
§ 16(b), clause (ii) of the sentencing guidelines definition does
not require a substantial risk that force nmay be used, but rather

refers to conduct “that presents a serious potential risk of
physical injury to another.” U S.S.G & 4B1.2(1)(ii) (enphasis
added). As we held in Matter of Sweetser, supra, risk of physica

injury alone is insufficient to classify an offense as a crinme of
vi ol ence under § 16(b).
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(hol ding that indecency with a child involving sexual contact is a
crime of violence under 8 16(b) and stating, “[E]ither a crime is
violent ‘by its nature’ or it is not. It cannot be a crine of
violence “by its nature’ in sone cases, but not others, dependi ng on
the circunstances.”); United States v. Rodriguez-Giznman, 56 F. 3d 18,
21 (5th Cir. 1995) (involving burglary of a vehicle or commercia

property); United States v. Gonzal ez-lLopez, 911 F. 2d 542, 549 (11th
Cir. 1990) (involving burglary of a dwelling and stating, “[T]he
reasoning [is] clear: whenever an intruder enters a dwelling, a
person may be present inside, in which case the alarmto both the
intruder and the resident may result in the use of physical
force.”), cert. denied, 500 U. S. 933 (1991); see also United States
v. Springfield, supra, at 863 n.1 (finding involuntary mansl aughter
a crime of violence under 18 U. S.C. 8§ 924(c)(3) and stating,
“Congress did not intend tolimt *crimes of violence to crimes of
specific intent: ‘Since no culpability level is prescribed in this
section, the applicable state of mnd that nmust be shown is, at a
m ni mum “reckless,” i.e., that the defendant was consci ous of but
di sregarded the substantial risk that the circunstances existed.’”).

The respondent’s argunents, therefore, run counter to the weight
of judicial authority interpreting 8 16(b) and conparable
provisions. There is no warrant for us to reconsi der the underlying
prem se of Matter of Al cantar, supra, that specific intent is not an
el ement that nmust be proved to find that an offense is a crine of
vi ol ence under 18 U.S.C. § 16(bh).

DI SSENTI NG OPI NI ON: Lory Di ana Rosenberg, Board Menber

I respectfully dissent.

Drunk driving is a highly charged i ssue in our country today and,
accordingly, triggers very significant practical and enotiona
concerns. Certainly, no one is in favor of it. However, that is
not the issue before us. Before us is the question whether drunk
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driving is sonmething nore than a serious societal problemthat is
the legitimte subject of strict civil and crimnal enforcenent in
every state in the union. That question is: Does a felony
conviction for drunk driving amount to a “crime of violence,” which
is an aggravated felony conviction that subjects the offender, who
m ght be a long tinme | awful resident but not a citizen of the United
States, to renpval fromthis country?

To answer this question, we nust |look to the statute that
classifies a “crine of violence” anong a listing of offenses that

are defined as constituting aggravated felony convictions. See
section 101(a)(43) of the Imrigration and Nationality Act, 8 U S.C
8§ 1101(a)(43) (1994 & Supp. Il 1996). In that section of the

statute, Congress expressly defined a “crinme of violence” according
toits definition in another federal statute, 18 U.S.C. § 16 (1994).
See section 101(a)(43)(F) of the Act. This provision does not cover
every conviction for an offense that might forma basis for remva
of a noncitizen; nor does it include every conviction for an of fense
that is classified as an aggravated felony. While there may be sone
overlap with other offenses included in the aggravated felony
definition, an appropriate construction of the phrase “crinme of
vi ol ence” under section 101(a)(43)(F) of the Act nust be limted to
the terms of 18 U.S.C. § 16.

When we first examined this question in Mitter of Mgallanes,
I nterimDecision 3341 (Bl A 1998), | acceded to what | now recogni ze
as a misinterpretation of the law, joining both the reasoning and

the result in that decision. |In further analyzing sections (a) and
(b) of 18 U.S.C. 8 16, | conclude that the offense of drunk driving,
or “driving under the influence,” is not necessarily a crinme of
vi ol ence.

In my view, the nmajority has failed to follow an appropriately
conservative approach in assessing whether a felony conviction for
driving under the influence is properly designated a crime of
vi ol ence, but has enbraced an interpretation of the definition that
is overbroad in relation to the plain statutory | anguage referenced
in section 101(a)(43)(F) of the Act. Wat is nmore, the mpjority
deci si on appears to ignore or mss the point of our holding in
Matter of Sweetser, Interim Decision 3390 (BIA 1999), that a
conviction under a divisible state statute nmay not constitute a
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crime of violence as defined under 18 U.S.C. 8 16(b). Consequently,
for the reasons discussed below, | dissent.

l. FEDERAL STATUTORY LANGUAGE

In enacting a federal statute that authorizes the renoval of
certain noncitizens who have been convicted of specific crines in
the United States, Congress designated the particular types of
of fenses that result ininadm ssibility or deportability and subject

the offender to renoval. See, e.qg., sections 212(a) of the Act,
8 U S.C § 1182(a) (1994 & Supp. Il 1996); section 237(a) of the
Act, 8 U.S.C. § 1227(a) (Supp. Il 1996). W are bound to rely on

the plain | anguage of each subsection of the inm gration statute to
afford it the specific nmeaning that Congress intended. See K Mart
Corp. v. Cartier, lnc., 486 U S. 281, 291 (1988) (requiring an
exam nation of “the particular statutory | anguage at issue, as wel
as the | anguage and design of the statute as a whole”); Chevron

US A, Inc. v. Natural Resources Defense Council, Inc., 467 US
837, 842-43 (1984). In addition, “Statutory construction . . . is
a holistic endeavor. A provision that my seem anbi guous in

isolation is often clarified by the reminder of the statutory
scheme—because the sanme term nology is used el sewhere in a context
that makes its nmeaning clear, . . . or because only one of the
perm ssible nmeanings produces a substantive effect that s
conpatible with the rest of the law.” United Savings Ass’'n of Texas
v. Tinmbers of Inwood Forest Assocs., 484 U. S. 365, 371 (1988).

The phrase “crinme of violence” was first introduced as a term of
art by the Conprehensive Crinme Control Act of 1984,! which included
the Sentencing Reform Act of 19842 and created the United States
Sent enci ng Conmi ssion. See 28 U S.C. 88 991-998 (1994 & Supp. |
1996); Mstretta v. United States, 488 U S. 361, 368 (1989); see
also Taylor v. United States, 495 U S. 575, 581-83, 587 (1990)
(di scussing the evolution of the term “violent felony” under the
Armed Career Crimnal Act); United States v. Parson, 955 F.2d 858,

1 Pub. L. No. 98-473, 98 Stat. 1976 (1984).
2 TitleIl, ch. 2, 8§ 217(a), 98 Stat. at 2017
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863-65 (3d Cir. 1992) (analyzing the evolution of the standard in
relation to the 1989 anmendnents to the United States Sentencing
Gui del i nes) . At that tinme, Congress defined the term “crine of
violence” in a separate section of the Conprehensive Crinme Contro
Act of 1984,% codifying it as 18 U.S.C. § 16

Qur determ nati on whether the respondent’s conviction constitutes
a crinme of violence depends on whether the statute under which the
conviction occurred necessarily involves conduct covered by either
18 U S.C. § 16(a) or § 16(h). For a particular offense to
constitute a “crine of violence” under 18 U.S.C. § 16(a), the actual
use, attenpted use or threatened use of physical force must be a
necessary el ement of the crine as defined by the statute under which
t he conviction was obtained.* Matter of Alcantar, 20 |I&N Dec. 801
(BIA 1994). In addition, § 16(a) requires that the force invol ved
is force that is exerted against the person or property of another

For a particular offense to constitute a “crinme of violence” under
18 U.S.C. &8 16(b), the offense nust be a felony and the crine—-as
evi denced by the generic elenents of the offense as defined in the
crimnal statute—nust “by its nature” involve a “substantial risk
t hat physical force agai nst the person or property of another may be
used in the course of committing the offense.” 1d.; see also Matter
of Al cantar, supra, at 812. |In deternining the nature of the crinme,
it is not the potential consequence of the offense that is rel evant,
but the existence of a substantial risk that the perpetrator m ght
resort to the use of physical force to acconplish the crine.5

8 Title Il, ch. 10, 8§ 1001(a), 98 Stat. at 2136

4 An element of a crimnal offense, also referred to as an
essential element, is one that is a “constituent part[ ] of a crinme
whi ch nmust be proved by the prosecution to sustain a conviction.”
Black’s Law Di ctionary 520 (6th ed. 1990); see also United States v.
Sher bondy, 865 F.2d 996, 1006 (9th Cir. 1988).

5> Although in Mtter of Alcantar, supra, the Board referred to
certain sentencing guidelines cases that required a finding of a
“serious risk of injury” rather than a finding that there was a

(continued...)
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Matter of Sweetser, supra. |If the nature of the crime is such that
there is a substantial risk that force nay be used in the course of
committing the offense, such force nmust be directed at either the
person or property of another person.

The majority concedes that the respondent’s conviction does not
cone within the terms of subsection (a) of 18 U S.C. § 16, but
concludes that the respondent’s conviction satisfies the ternms of
subsection (b). | disagree and suggest that an exam nation of the
act ual statutory |anguage does not support the mpjority’s
concl usi ons.

A. Ternms of 18 U.S.C. 8 16(b): “Substantial Risk . . . [of]
Physical Force.” Not Injury

The | anguage used in the first subsections of both 18 U S.C
8§ 16(a) and the current version of section 4B1.2(a)(1) of the United
States Sentencing Guidelines (“U.S.S.G "), applicable to career

offenders, is virtually identical to the extent that it limts a
“crime of violence” to an offense in which the crinme “has as an
el ement the use . . . of physical force.” See 18 U S.C. A ch. 4,

8§ 4B1.2(a) (1) (West 1996). By contrast, subsection (b) of 18 U S.C
8§ 16 requires a showing that there is a “substantial risk that
physical force . . . may be used in the course of committing the
of fense,” whereas the current version of subsection (2) of U S S G
8§ 4Bl.2(a) refers to an offense which “is burglary of a dwelling,
arson, or extortion, involves use of explosives, or otherw se
invol ves conduct that presents a serious potential risk of physica
injury to another.” See U S.S.G 8 4Bl1.2(a)(2) (enphasis added).?®

(...continued)

“substantial risk that physical force woul d be used in the course of
the conmmi ssion of the crime,” the blurring of this distinction is
i nappropriate. See Matter of Sweetser, supra

6 Effective Novenmber 1997, without any change to the term nol ogy
articulated in 1989, the subsections of U S S. G § 4Bl.2 that
previ ously had been designated as (1)(i) and (ii) were redesignated

(continued...)
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Accordingly, under the definition that we are bound to apply to the
respondent’s conviction, it is the substantial risk that physica

force may be used, and not the risk of serious physical injury, that
is the controlling factor in determ ning whether an offense is a
crime of violence. See Matter of Sweetser, supra; see also Mtter
of Alcantar, supra, at 806 n.3 (cautioning that any permssible
anal ogy between 8 16 and the current definitions of a “crine of
vi ol ence” at 8§ 4B1.2(1) of the U S.S. G, or of “violent felony” at
18 U S.C. 8§ 924(e)(2)(B), nust be careful to reflect these
di fferences).

Nevertheless, in Matter of Magallanes, supra, the Board held that
a respondent, who was convicted under the Arizona statute of
aggravated driving while under the influence and sentenced to nore
than 1 year in prison, was convicted of a crinme of violence within
the meaning of section 101(a)(43)(F) of the Act. Qur opinion in
that case reveals that we overenphasized the character of the
offense in relation to the possibility that injury mght occur.
Essentially, we overl ooked the statutory requirenent that the nature
of the crime be one in which there was a substantial risk that
physi cal force may be used in the course of comritting the offense.
See Matter of Sweetser, supra. Thus, although we properly recited
the statutory definition of a “crinme of violence” and conceded t hat
the use of physical force against the person or property of another
was not an essential elenment of the offense of driving under the
i nfluence, we concl uded that the respondent was convicted of a crine
of violence because the offense of which he was convicted “is the
type of crinme that involves a substantial risk of harmto persons
and property.” Matter of Magall anes, supra, at 6 (enphasis added).

Plainly, according to the applicable statutory |anguage, the
substantial risk involved if an offense is to be classified under
8 16(b) is not the risk of serious harmto persons and property.
This is not the standard i nposed by 18 U. S.C. § 16(b); the standard
is the substantial risk that physical force may be used in the
course of commtting the offense. Consequently, no matter how | ong
and hard the majority attenpts to rationalize what we really neant

(...continued)
and codified as (a)(1) and (2), respectively.
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in Magal | anes, or to contend that injury usually flows fromthe use
of force, our opinionin Magallanes was sinply wong. Cf. Matter of
Sweetser, supra, at 8-9; see also Matter of Puente, InterimDecision
3412, at 11 (BI A 1999).

B. Terns of 18 U.S.C. § 16(b): *“Substantial R sk . . . [of]
Physi cal Force”

In | egal usage, “violence” is defined as

[u] njust or unwarranted exercise of force, usually with the
acconpani rent of vehenence, outrage or fury .
Physi cal force unlawfully exercised; abuse of force; that
force which is enployed agai nst common right, against the
| aws, and against public liberty . . . . The exertion of
any physical force so as to injure, danmage or abuse.

Black’s Law Dictionary 1570-71 (6th ed. 1990). *“Force” is defined
as “[p]ower, violence, conpulsion, or constraint exerted upon or
agai nst a person or thing. . . . [S]trength directed to an end.
Commonly the word occurs in such connections as to show that
unl awful or wongful action is neant.” 1d. at 644. “Physi ca
force” is “[f]lorce applied to the body; actual violence.” [d. at
1147.

The United States Court of Appeals for the Fifth Circuit has
rejected the suggestion that the term*“force,” as used in 18 U. S. C
8§ 16(b), nmeans sinple novenent and has construed the termas linmted
to violent or destructive force. United States v. Rodriguez-Guzman
56 F.3d 18, 20 n.8 (5th Cir. 1995). An of fender who sits in an
autonobile in a public place, or turns on the heater or auxiliary
functions, or allows his or her car to be used by another who is
under the influence can be convicted in Texas for driving under the
i nfl uence. See, e.q., Reddie v. State, 736 S.W2d 923, 926 (Tex.
App. 1987) (requiring only that the accused “performa function, or
operation, or produce an effect”); Venable v. State, 397 S.W2d 231
(Tex. Crim App. 1965) (upholding conviction where evidence
established that the defendant allowed his car to be driven by a
person whom he knew to be intoxicated).
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These types of activities—sitting in one’s car, using auxiliary
functions, or | ending one’s car to anot her—annot be said to invol ve
a substantial risk that the offender will resort to violent or
destructive physical force in the course of committing the crine.
United States v. Rodriguez-Guzman, supra, at 20 (requiring a “strong
probability” that such force may be used by the offender). Yet,
such conduct indisputably may support a conviction under Texas | aw
on the basis that such conduct constitutes “operating” a vehicle
whil e under the influence. Remarkably, according to the majority
opi nion, a Texas conviction based on nerely operating, but not
driving, a vehicle while intoxicated is sufficient to constitute a
crinme of violence under section 101(a)(43)(F) of the Act.

C. Terns of 18 U.S.C. § 16(b): “Substantial Risk
Physi cal Force May Be Used”

In construing the term“use” in the context of the “use, attenpted
use, or threatened use of physical force” language in 18 U S.C.
8§ 16(a), the Seventh Circuit has defined “use” as “‘[t]he act of
enploying a thing for any (esp. a profitable) purpose.’” The Oxford
English Dictionary, 2d ed. vol. XIX at 350 (Cl arendon Press 1989).”
United States v. Rutherford, 54 F.3d 370, 372 (7th Cir.), cert
denied, 516 U.S. 924 (1995). The Seventh Circuit found that “[i]n
ordi nary English, the word ‘use’ inplies intentional availnment.” ld.
at 372-73 (citing Webster's Ninth New Collegiate Dictionary).

“ ”

Simlarly, the Suprene Court has held that the term “use” nust
connote nmore than mere possession of a firearm by a person who
conmits a drug offense. Bailey v. United States, 516 U S. 137
(1995). Recogni zing that the term “use” was capable of a broad
interpretation covering treatnment of a firearmas an item of val ue
as well as in its nore traditional posture as a weapon, the Court
concluded that to establish “use” for the purposes of 18 U S.C
8§ 924(c)(1) the |anguage, context, and history of the statute
indicate that the Government nust show active enploynent of the
firearm Bailey v. United States, supra, at 158. Li kewi se, in
Smith v. United States, 508 U. S. 223 (1993), the Court recognized
t hat

Webster's defines “to use” as “[t]o convert to one's
service” or “to enploy.” Webster’s New I|nternationa
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Dictionary 2806 (2d ed. 1950) Black’'s Law Dictionary
contains a simlar definition: “[t]o nmmke use of; to
convert to one’s service; to enploy; to avail oneself of;
to utilize; to carry out a purpose or action by neans of.”
Bl ack’s Law Dictionary 1541 (6th ed. 1990).

Id. at 228-29 (citing Astor v. Merritt, 111 U S. 202, 213 (1884));
see also Brandenburg v. Ohio, 395 U S. 444, 447, 448-49 (1969)
(construing the phrase “use of force” to address action taken by
sone person or persons to acconplish a particular endinrelationto
the constitutional guarantees of free speech and free press).

In the context of 18 U.S.C. § 16(b), the term“use” refers to the
conduct of the offender and connotes the likelihood of specific
action on the offender’s part—the potential that “physical force
. may be used in the course of committing the offense.” The
“offense” is the crinme the offender has set out to commt and it is
he or she who may have to use physical force to commt it, even
t hough physical force is not a necessary elenent of the offense.
Thus, the substantial risk sanctioned by the statutory section is
the risk that the offender nmay resort to force. For exanple, in
di scussing the risk of violence associated with burglary, the
Suprenme Court stated plainly in Taylor v. United States, supra:

The fact that an offender enters a building to conmmit a
crime often creates the possibility of a violent
confrontation between the offender and an occupant .
And the offender’s own awareness of this possibility nay
mean that he is prepared to use violence if necessary to
carry out his plans or to escape.

Id. at 588 (enphasis added).
Consequently, “[u]se of physical force is an intentional act, and
therefore . . . requires specific intent to use force.” United
States v. Parson, supra, at 866 (comparing crimnals whose acts
i nvol ve the use of force with “crimnals whose actions nerely risk

causi ng physical injury . . . [under] a |ower nens rea of ‘pure

reckl essness”). “[A] drunk driving accident is not the result of
pl an, direction, or purpose but of recklessness at worst and
m sfortune at best.” United States v. Rutherford, supra, at 372.
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In Parson, the Third Circuit enphasized, “Certainly, [18 U.S.C.
§ 16] excluded reckless driving, child endangernent, and Iike
crimes.” United States v. Parson, supra, at 874 (enphasis added).
Therefore, to find the respondent |iable under 18 U . S.C. § 16(b), we
nmust point to the offender’s active avail nent of a course of action
undertaken with the awareness that his conduct may result in the
need to use force to carry out his crimnal objective. See Bailey
V. United States, supra, at 144 (requiring “action and
i mpl enentation”).”

Not wi t hst andi ng the suggestion of the concurring Board nenber to
the contrary, the analysis in the Rutherford and Parson deci sions,
above, not only is reasonabl e but appears to be consistent with the
Fifth Circuit’s interpretation of circunstances simlar to those
presently before us. That is, the “use” of force nust be
intentional, i.e., it nust be engaged in with the intent to
acconplish the underlying crimnal objective. See United States v.
Vel aguez- Overa, 108 F.3d 418, 422 (5th Cir. 1996) (finding “a
significant likelihood that physical force nmay be used to perpetrate
the crime”), cert. denied, 520 U. S. 1133 (1997). Mor eover, the
force itself must be nore than nere novenent; it rnust involve the
use of force in order to acconplish an objective, such as carrying

out the principal offense. United States v. Rodriguez-Guznman,
supra, at 21 n.8 (enphasizing that “[t]he clear inport of defining
a ‘crime of violence’ is that ‘force’ . . . is synonynous with

destructive or violent force”).

7  The opinion of the concurring Board Menber, citing Matter of
Al cantar, supra, and United States v. Springfield, 829 F.2d 860 (9th
Cir. 1987), overlooks the fact that these cases appear to have
relied, erroneously, on supposed | egi slative history to substantiate
their hol di ngs. In fact, the paragraph that was quoted in
Springfield, which was adopted in Matter of Alcantar, supra, seens
to have been taken out of context, and to refer only to a firearns
of fense, not to the state of mind required to establish a crinme of
vi ol ence. See S. Rep. No. 97-307, at 890-91 (1982) (discussing
section 1823 of the proposed bill, S. 1630).

28



Interi mDecision #3412

Accordingly, | believe it nust be conceded that the phrase in
8§ 16(b), “physical force . . . may be used” nmeans the probability of
a deliberate action being taken by the of fender, and does not refer
to an unexplained, accidental, spontaneous or serendipitous
occurrence of force. In the context of § 16(b), “use” of force
means a destructive or violent action taken by a perpetrator who is
violating the |aw

D. Terms of 18 U.S.C. § 16(b): “Substantial Risk
in the Course of Commtting the O fense”

The risk that physical force my be used nust not only be

substantial, it nust be probable that such force would be used in
the course of commtting the offense. These |linitations have been
addressed by the courts in related contexts. In addressing a

“violent felony” under the Arned Career Crimnal Act of 1984, Pub
L. No. 98-473, 98 Stat. 2185, the Suprene Court recognized the
necessary rel ati onshi p between the nature of the underlying offense
and the perpetrator’s comm ssion of a second crime to carry out the
first. Taylor v. United States, supra. The Suprene Court concl uded
t hat

the nost likely explanation . . . is that Congress thought
that . . . burglary, arson, extortion, and the use of
expl osi ves—so often presented a risk of injury to persons,
or were so often committed by career crimnals, that they
shoul d be included in the enhancenent statute even though

considered solely in ternms of their statutory elenents,
they do not necessarily involve the use or threat of force
agai nst a person.

Id. at 597 (enphasis added). Thus, the Court enphasized that the
nature of the underlying offense was the predicate for the risk that
vi ol ence woul d occur.

Contrary to the assertion of the concurring Board Menber in
di scussing United States v. Rutherford, supra, this interpretation
of “force may be used” is not limted to the use of attenpted
actual, or threatened physical force when it is an elenent of the
of f ense. The coupling of the phrase “substantial risk” with the
phrase “may be used” in 8§ 16(b) does not change the definition of
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“ ”

use”; it merely nodifies the chance or |ikelihood of the
occurring in the course of the crine being comrtted.

“ ”

use

Al though the concurring Board Menber characterizes the Third
Circuit’s opinion in United States v. Parson as “go[ing] further
than any other authority” in finding a specific intent requirenent
inrelation to the need to use force to acconplish the crine, | beg
to differ. The Suprenme Court’s opinion in Taylor v. United States
quite clearly contenpl ated an of fender’s awareness of the character
of his offense and the need to “use violence if necessary to carry
out his plans or to escape.” Taylor v. United States, supra, at
588.

Interestingly, it is United States v. Springfield, 829 F.2d 860
(9th Cir. 1987), cited by the concurring Board Menber to support a
contrary proposition, which nmakes crystal clear that we are not
sinmply concerned with any consequences that could result fromthe
offender’s crime, but with a potential action by the offender
undertaken to carry out the offense. As explained by the court,
“The wordi ng of section 924(c)(3)(B) covers crines such as robbery
that do not have as an elenent the use of physical force but ‘by
their nature’ create a situation in which it is likely that the
criminal may resort to physical force to acconplish the crininal
end.” 1d. at 863 (emphasis added).?

I have difficulty seeing how, if “operating a vehicle” in Texas
enconpasses any action taken that involves its functioning, there
remai ns a substantial risk that the respondent will engage in drunk
driving or sonme other use of physical force sinply because he is
operating the vehicle. See Mtter of Palacios, Interim Decision
3373 (BI A 1998) (Rosenberg, dissenting). The offense of driving
under the influence is acconplished when the respondent, whether in
his driveway or by the side of the road, changes the tire, turns on
the heater, or even lends the car to a friend. What conduct on the
part of the offender in the course of these functions involves a
substantial risk that he will engage in the use of physical force?

8 In fact, the sentence quoted in Springfield, read in its
entirety, sets forth a state of mnd requirenent unrelated to a
crime of violence. See supra note 7.
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As discussed below, the breadth of activity that supports a
convi ction under Texas |aw sinply does not necessarily include the
“substantial risk that physical force may be used” in connection w h
the conduct that supports a conviction for drunk driving.
Simlarly, in United States v. Doe, 960 F.2d 221, 225 (1st Cir.
1992), the First Circuit reasoned that a broader reading of the
statute “would al so bring within the statute’s scope a host of ot her

crimes that do not seemto belong there . . . [because] one would
have to focus upon the risk of direct future harm that present
conduct poses.” The court concluded, “Rather, we nust read the

definition in light of the termto be defined, ‘violent felony,’
which calls to mnd a tradition of crines that involve the
possibility of nore closely related, active violence.” 1d. at 225.

Consequently, in my view, the edict of the Supreme Court in Fong
Haw Tan v. Phelan, 333 U.S. 6 (1948), is no |less applicable and no
| ess binding today than it was when first pronounced 50 years ago:

We resolve the doubts in favor of that [mbre narrow
construction because deportation is a drastic nmeasure and
at times the equival ent of bani shnment or exile. Delgadillo
v. Carmichael, 332 US. 388, 68 S.Ct. 10. It is the
forfeiture for m sconduct of a residence in this country.
Such a forfeiture is a penalty. To construe this statutory
provision | ess generously to the alien mght find support
in | ogic. But since the stakes are considerable for the
individual, we wll not assume that Congress neant to
trench on his freedombeyond that which is required by the
narrowest of several possible neanings of the words used.

Id. at 10 (enphasi s added).

I1. | NTERPRETATI ON OF AMBI GUOUS OR DI VI SI BLE STATUTES

I have not unintentionally left the descriptive phrase “by its
nature” to the end of the analysis. As used in describing an
of fense cl assifiable under 8 16(b), the phrase refers to the type of
of fense of which the respondent has been convi cted. I n assessing
whet her a particular conviction is for a crinme of violence, we
consider only the inherent nature of the offense described in the
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crimnal statute wunder which the respondent was convicted in
relation to the applicable statutory terms in 8 16(b). See Mtter
of Alcantar, supra, at 812 (citing Taylor v. United States, supra,
at 602, and foll owing a “categorical approach” that linmts thetria
court to review only the fact of the conviction and the statutory
definition of the prior offense); see also United States v.
Vel azquez- Overa, supra, at 420 (holding that “the phrase '‘by its
nature’ conpels a categorical approach to determ ning whether an
of fense is a crinme of violence under Section 16(b)” and repudi ating
“an earlier suggestion that sentencing courts may sonetines need to
exam ne the underlying facts of defendants’ prior convictions”). As
stated in Vel asquez-Overa, “The reason is clear: either acrineis

violent ‘by its nature’ or it is not. It cannot be a crine of
violence ‘by its nature’ in some cases, but not others, dependi ng on
the circumstances.” Id. at 420-21; accord Mitter of Sweetser,

supra; see also United States v. Guadardo, 40 F.3d 102 (5th Cir
1994); Matter of Alcantar, supra.

The majority contends, erroneously, that this neans that we do not
consi der the elenents of the offense. See Matter of Puente, supra,
at 10; cf. Matter of Sweetser, supra. However, in determning the
nature of the offense for purposes of 8 16(b), we do assess the
el enments of the offense as defined by the statute under which the
respondent was convicted. ld. The assessnment of the “crinme as
defi ned” neither enconpasses a popul ar understandi ng of the of fense
nor covers an interpretation that we mght “feel sure” that Congress
meant to include by referring generically to a particular category
of offenses, but requires a strict reading of the elenments in the
crimnal statute. See Matter of Garcia, 11 | &N Dec. 521 (BI A 1966).

If the offense, as defined, does not necessarily constitute a
crime of violence under either subsection (a) or (b) of 8§ 16 in
every instance that could support a conviction, then the statute is
considered to be divisible or anbiguous. See Matter of Sweetser,
supra, at 6-7 (involving divisibility analysis applied to aggravated
felony convictions); Matter of Alcantar, supra, at 812; see also
Taylor v. United States, supra; Handan v. INS, 98 F.3d 183 (5th Cir
1996). Specifically, in Sweetser, the Board hel d unani nously that
for purposes of determning whether an offense is a crime of
viol ence as defined in 18 U.S.C. § 16(b), it is the crimnal conduct
required for conviction, rather than the consequence of the crinmne,
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that determnes if an offense involves “a substantial risk that
physi cal force agai nst the person or property of another may be used

in the course of committing the offense.” Id. at 6-8; see also
Matter of Pichardo, Interim Decision 3275 (Bl A 1996) (addressing
convictions alleged to involve firearns). In making this

determ nation, we |look to the elenments of the offense for which the
respondent was convicted, as reflected in the record of conviction

See section 240(c)(3)(B) of the Act, 8 U.S.C. 8§ 1229a(c)(3)(B)
(Supp. Il 1996); 8 C.F.R 8§ 3.41 (1999); see also Matter of
Rodri quez-Cortes, 20 I&N Dec. 587, 588 (BIA 1992) (including an
“information” as part of the “record of conviction”); Matter of
Short, 20 I&N Dec. 136, 137-38 (BIA 1989) (citing Matter of
Esfandiary, 16 |1&N Dec. 659, 661 (BIA 1979)) (defining the “record
of conviction” as including the indictnment, plea, verdict, and
sent ence).

In the case before us, as in Matter of Sweetser, the statute under
whi ch the respondent was convicted also is divisible. The statute
on which the respondent’s conviction is based covers both operating
and driving a vehicle, and the record of conviction does not specify
whet her the respondent’s conviction was based on the conduct of
“operating” or “driving.” As di scussed above, the “substantia
risk” or probability “that force will be used in committing the
of fense” requires that the conviction be based on sone action on the
part of the perpetrator that could result in the use of destructive
force or violence to acconplish the crimnal end. I can find no
evidence of this in the record before us.

Al t hough the Service insists that “operating” a notor vehicle while
i ntoxicated, in violation of the Texas statute, relates to “putting
the car in notion,” one can “operate” a vehicle in Texas without
causing it to nove and without being in actual physical control of
the vehicle. Indeed, “operating” includes, but is not limted to,
“driving.” Denton v. State, 911 S . W2d 388, 389 (Tex. Crim App
1995) (en banc). The offense of “operating” requires no nore than
that “‘the defendant perforned an act to affect the functioning of
the vehicle.’” Barton v. State, 882 S.W2d 456, 459 (Tex. App.
1994) (quoting Reddie v. State, 736 S.W2d 923, 926 (Tex. App
1987)). As discussed above, changing a flat tire or turning on the
heater affects the functioning of a vehicle, and could sustain a
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conviction, even if the defendant was not in actual control of the
vehicle or driving it in any way.

The record does not specify the basis for the respondent’s
conviction, other than that he operated the vehicle in a public
place. As clarified in Barton v. State, supra, “the plain neaning
of the word [operate] requires [only] ‘effort, the doing of
sonmething by the operator.’” 1d. at 459 (quoting Reddie v. State,
supra, at 926). The difficulty with the majority’s analysis is that
it leads to a conclusion that there is a substantial risk that
physi cal force will be used by one who changes a flat tire while
i ntoxicated or sinply starts up the heater, or even |l ends his or her
vehicle to another. However, there is no rational basis on which to
conclude that there is a substantial risk of force involved in the
respondent’s having “operated” his vehicle in this way.

Neither the mmpjority nor the concurring Board Menmber appears to
understand the principle of divisibility as applied to an aggravated
felony conviction alleged to constitute a crine of violence under
8§ 16(b). The phrases “by its nature” and “substantial risk” do not
obviate the divisibility analysis. “In cases such as this, where
the statute enconpasses a wi de range of behaviors that may or may
not result in imrgration consequences . . . the categorica
approach allows a court to go beyond the nere fact of conviction.”
Matter of Sweetser, supra, at 7. Thus, if a statute enconpasses
courses of conduct that both do and do not involve a substantial
risk that physical force may be used in conmitting the offense, we
nmust ascertain the particular conduct for which the respondent was
convi ct ed. See Handan v. INS, supra, at 187 (stating that “as a
general rule, if a statute enconpasses both acts that do and do not
i nvol ve noral turpitude,” a finding of noral turpitude cannot be
sust ai ned) .

Inthe absence of specific information in the record of conviction
we exam ne the el ements of the statute, which, at its m nimum woul d
support the respondent’s conviction. Matter of Sweetser, supra; see
also Handan v. INS, supra, at 189 (citing United States ex rel
Guarino v. Uhl, 107 F.2d 399 (2d Cir. 1939), specifying the genera
rul e that, absent specific evidence to the contrary in the record of
convi ction, the statute nmust be read at the m nimumcrim nal conduct
necessary to sustain a conviction). It is here that we determ ne
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the offense that constituted the basis for the conviction and nake
our judgment whether the crinme of which the respondent was convi cted
“by its nature” involves a substantial risk that physical force my
be used. We do not abandon our traditional analysis because the
words “by its nature” or “substantial risk” appear in 18 U S.C

8§ 16. Instead, we apply our divisibility analysis to each set of
facts in a statute under which the respondent mnight have been
convi ct ed. In other words, we apply the definition of “crime of

violence” to the particular elenents—er part of the crimna
statut e—en whi ch the respondent’s conviction is based.

In Matter of Sweetser, supra, we did not judge the respondent’s
of fense by reviewing the statute as a whole and determ ning that,
whi | e some convictions mght be attributable to negligence, others
m ght be attributable to conduct involving a substantial risk of the
use of physical force. W judged Sweetser’s offense by |ooking to
the section of the statute under which he was convi cted and appl yi ng
our analysis of what constitutes a crine of violence to that
secti on.

Al t hough, in Sweetser, there was affirnmative evidence that the
respondent had been convicted of a course of negligent conduct that
by its nature did not enconpass a substantial risk of the use of
physical force, it is not incumbent upon a respondent to provide
such evi dence. It is the Service's burden to establish that the
respondent was convicted as charged in the Notice to Appear. See
section 240(c)(3)(A) of the Act; 8 CF.R 8 240.8 (1999). No such
evi dence appears in this record. See Matter of Pichardo, supra,;
Matter of Teixiera, Interim Decision 3273 (Bl A 1996).

To summarize, in the absence of such evidence in the record, we
evaluate the nature of the crime at its mninmumthat is, we
determine its nature according to the narrowest course of conduct
that will sustain a conviction under the statute, and then deterni ne
whet her such a conviction would constitute the i mm gration violation
charged. Matter of Sweetser, supra, at 6-8. Applying this test to
the divisible Texas statute, which covers both “operating” and
“driving,” | cannot conclude that, by its nature, there is a
substantial risk that physical force nay be used agai nst persons or
property by an individual who “operates” his vehicle while “under
the influence.”
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I V. CONCLUSI ON

To conclude that a conviction for driving under the influence is
a crime of violence under § 16(b), the respondent’s conviction for
driving under the influence under the Texas statute nust, by its
nature, present a substantial risk that physical force will be used
agai nst the person of property of another in the course of
cormitting the offense. The “categorical” approach taken by the
Suprene Court in Taylor v. United States, supra, and foll owed by the
Board in Matter of Alcantar, supra, and Matter of Sweetser, supra
relies upon an exam nation of the record before us to determ ne
whether it reveals that the offense of which the respondent was
convicted satisfies the terns of 18 U.S.C. § 16(b). On the record
before us, | cannot agree that the respondent’s conviction satisfies
t hat standard. Consequently, | do not find that the charge of
removability, due to an aggravated felony conviction for a crinme of
vi ol ence, has been sustained and supports an order of renoval
Consequently, | would disniss the charge and ternminate the
proceedi ngs.

36



